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Introduction

Cable television was largely a service provided in rural areas with poor TV reception until the 1980s when cable TV entered the markets in most metropolitan areas.  In order to use the right of way to install their cable, the companies were required by federal law to secure franchises with each local government.  Cable TV has been governed by federal laws and these laws have generally been relaxed over the last 25 years or so.  

When negotiating the initial franchises or renewals, the cable companies agreed to pay a franchise fee (essentially because they are using the public right of way, not their own land) set at a maximum of 5% by federal law and they agreed to other items such as wiring schools and government buildings which are called Institutional networks (INET), agreed to support public, educational and government channels (PEG), and may have agreed to provide other community benefits, such as a company office in town.  Some of these benefits were underwritten by the cable company, some were supported with the 5% franchise fee, and some were supported by an additional fee, for example, 10 cents per subscriber.

In most counties, there were numerous cable companies initially but over the years they consolidated into one or two companies in each metro area.  In a few cases, some communities may have two cable companies competing, but this is rare because a company needs many customers to justify the large capital outlay associated with wiring the community.  Competition is more common where there are many apartment buildings because it is less costly to serve multi-family buildings.  Cities are not allowed to offer exclusive cable franchises.  Other companies must be allowed to enter the market.  
In the last 10 years or so, many cable companies replaced their old wires with fiber optic lines or other broadband wires.  This allowed them to offer more TV channels, to offer high speed internet service, and most recently, telephone service.  Now the phone companies are attempting to upgrade their wires to offer a similar array of services.  AT&T’s business plan as generally reported in the press is to spend several billion dollars to add limited broadband lines like those that support DSL internet service and continue to use the less powerful existing copper lines within neighborhoods.  Verizon, another major phone company operating in some other states, has a more ambitious business plan that calls for adding the high powered lines all the way to the home, much like cable TV.  The AT&T system is being tested in Texas and recent newspaper reports indicate it will be offered in a few other markets soon.  The AT&T system is called IPTV because it works over a type of AT&T internet system (not the public internet that most people use).  Generally speaking, AT&T will use old and new wires and technology to start its TV system while Verizon will use all new broadband cables.

The phone companies would like to offer service to as many homes as possible as quickly as possible.  Like many competitors, they would love to have regulations relaxed so they can move quickly, including any laws that suggest that they must secure a local franchise.  However, had AT&T approached cities a few years ago, rather than spending 10 of millions of dollars on lobbyists trying to eliminate city decision making, they could have many franchises by now.  They were successful last week in lobbying the FCC to greatly interfere with local franchising by passing a new order that gives cities just 90 days to negotiate a franchise.  However, the order and the accompanying rules will not be written for months.  The companies did this after Congress failed to cave in to their demands.  AT&T tried to pass a similar law in Missouri but it failed in 2006.  AT&T and the cable companies have been asked to try to find agreeable terms in order to pass legislation for statewide franchises instead of local franchises in 2007.  At the same time, AT&T has finally started to ask local cities to approve an agreement that would allow them to offer TV (they call it video service) in your city (they do not want to call it a cable franchise because they argue they are not a cable company and therefore not subject to federal law, although most municipal attorneys do not seem to agree).
WHAT SHOULD YOU CONSIDER WHEN NEGOTIATING AN AGREEMENT WITH AT&T?
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Because the phone companies like to cast cities as “barriers to competition”, we suggest that cities negotiate with AT&T in good faith.  A few cities have already adopted the agreement after negotiating with AT&T, actions which clearly demonstrate that cities are not barriers.  But you should be warned that even if you do act within several months of AT&T’s request for an agreement, they will continues to seek legislation for a statewide franchise in order to side step cities, even though it is the cities who normally manage those using the rights of way.  Cities should strongly lobby state senators and representatives, inform them of your good intentions and demand that they not pass laws that deprive you of local control. (Of course, if AT&T has NOT contacted you, you can hardly be a barrier to entry, but you will likely be painted as such as the huge AT&T lobbying effort unfolds in Jefferson City next week).  They have been successful in their efforts in several states already.
We are posting agreements on the League website, including two agreements signed by cities in St. Louis County.  One is from Creve Coeur developed by Carl Lumley of the Curtis, Heinz, Garrett & O’Keefe law firm.  The other was signed by Overland and was developed by Dan Vogel of the Cunningham, Vogel, and Rost law firm.  The League does not endorse either agreement.  They are somewhat but not dramatically different.  These attorneys represent groups of cities so it is possible that more and more cities will adopt similar agreements.  Charter Cable has voiced its displeasure with the agreements which will be further discussed below.  You may have received correspondence from Charter regarding their position.
SPECIFIC ISSUES:

1. Ordinance Review - You have several ordinances already in place that need to be considered or reviewed or should be put in place that relate to wired TV and rights of ways.  These include your general cable code (which AT&T claims is not applicable because they claim AT&T IPTV is not cable TV), your right of way code which should have been updated when SB 369 was passed several years ago, and your planning and zoning code that comes into play when dealing with utility plans.  You will also need an ordinance to adopt the agreement with AT&T and it may spell out additional conditions.  There seems to be a debate between and among city attorneys and company attorneys regarding the specificity required in the agreement with AT&T when citing the applicability of the city’s broader cable code to AT&T.  AT&T would like to believe that it is not a cable company and your cable code does not apply to them.  Charter feels that the city cable code should apply to AT&T and the agreement with AT&T should explicitly state that the cable code applies.  However, some municipal attorneys believe that all ordinances apply even if not specifically listed in the agreement with AT&T or in the ordinance adopting the AT&T agreement.  Please consult your attorney to determine the approach you wish to take. 
2. Indemnification – You may have received one or more letters from your cable company indicating dissatisfaction with the AT&T language.  The cable company may ask for an identical agreement, may bring suit, etc.  You should consider now how the legal fees and attorney selection should be handled in the event litigation results from your actions.  (AT&T has filed suit against some Chicagoland cities for refusing to sign the AT&T agreement.  A Texas cable company has filed suit there challenging the new Texas statute that seems to support the AT&T position.  So litigation is possible, maybe even likely).  
3. Back taxes – Many cities are seeking back taxes from AT&T and cellular phone companies.  At least a few do not seem interested in entertaining AT&T’s request for an agreement for TV service as long as the back tax question is unresolved and AT&T seeks legislation to forgive some or all the taxes, prohibit cities from suing for back taxes, etc. 

4. Competition – This is a two edged sword.  While cities desire competition, many are afraid that only parts of the city will be served by AT&T.  AT&T confirms that they cannot commit to serve all neighborhoods.  Yet they are saying CITIES are barriers to entry and therefore stopping competition because some will not enter into the AT&T agreement unless most neighborhoods are guaranteed competition eventually.  This ties in with the next issue of build out.

5. Build Out - Build Out essentially refers to the time it will take to serve the entire (densely populated areas) city.  AT&T may refuse to commit to build out.  If an area already has DSL type cable and AT&T expects many subscribers, they may agree to add the field boxes for TV and serve the entire city.  If an area does not have the better AT&T cable and/or fewer subscribers are expected, they may refuse to build out.  Other factors may also come into play.  If only parts of a city are served, the cable company may lower rates there (where there is competition) and leave rates higher in the other parts of the cities.  Many officials feel uncomfortable with partial competition because it deprives some of services and gives the appearance that those with higher rates are subsidizing those in the competitive areas with lower rates.  AT&T owns part of a satellite system and it may offer enhanced satellite services soon.  AT&T may argue that they will not offer competition with a WIRED service but they will with an alternative satellite service.  This may or may not be acceptable to the city.  The cable company serves all parts of the densely populated areas of the city and they argue strongly that any new entrants should face similar requirements.  Some officials have taken the position that the new entrants should serve all areas but should be given more time.  Why? Because the cable company entered the TV market WITHOUT competition so it knew it could secure many subscribers.  The phone company is entering the TV market WITH competition and is not sure it can secure many subscribers (that is why there is only one cable company in most cities).  Therefore, giving the phone company some preferred treatment, such as a longer time to build out, may be justified.  City officials may best be served by reviewing the maps showing the areas with DSL wires and AT&T’s build out plans before signing any agreement.  It may be acceptable to agree that AT&T will have to build out wherever it has DSL service, especially if you enter into a short, 3 year agreement.  This may be particularly practical if your city has substantial DSL service.  If you feel your cable code applies to AT&T and it requires build, then you may simply be faced with the future decision of what to do if AT&T does not build out in future years.
6. Taxes and Fees – AT&T will generally agree to pay the same fee to the city as is paid by the cable company.  
7. Other Payments or In-Kind Services – AT&T does not desire to fund any INET or PEG (see introduction) or make any other payments unless there is the rare case where a community has a small additional charge on each bill that supports a public service such as PEG channels.

8. Public, Educational, and Government (PEG) Channels – AT&T will not financially support costs to create programs but will offer channels to carry the programs if someone creates the programs and puts them in a format that will work on the new AT&T system.  They estimate that the conversion equipment needed to do this will cost $5,000 or more and that a high speed line running from the city studio to their office will cost several hundred dollars each month.  The city will have to pay for these two items and the staff time involved.  In St. Louis, we are a national leader in offering college credit courses on our Higher Education Channel (HEC).  Many officials insist that the tens of thousands of class hours continue to be offered by all companies in order to produce well educated residents.  When negotiating with AT&T, officials should insure that  sufficient hours/channels will be dedicated to PEG programming and understand that additional costs for production, conversion, and transmission will be incurred.
9. Emergency Alert Notices – Public safety is a primary mission of local officials.  AT&T claims it is developing the system to handle alerts ON EVERY CHANNEL by the end of 2007.  This should be included in your agreement.  Given the devastating storms of 2006, this cannot be overlooked.
10. Metal Boxes – The new AT&T system will include new, big boxes (as big as two refrigerators side by side) perhaps every 2500 feet (plus or minus).  These contain the operating equipment and connections for the AT&T TV wires.  Cities should consider prior approval of the AT&T construction plan, perhaps prioritizing locations such as first on inconspicuous undeveloped ground, then on commercial land, then in rear yards, then side yards, etc., requiring landscaping and maintenance of the landscaping and so on.  At least one box was located near the tree lawn by the street, exploded and damaged the house.  We are waiting to hear more about the cause of the explosion.  But most concerns revolve around aesthetics.  Who would want one of these huge boxes in visible locations especially if the yard is small.  
11.  Construction Permits – No parts of the new system should be built without city permits, even if on private property.  AT&T admitted at the public hearing in Creve Coeur that it had built some items without permits.  There are rumors that this is occurring in other places.  AT&T seeks language that gives cities just 30 days to issue the permit and if not issued, they are deemed issued.  The cable company argues that it does not have this 30 day privilege and protests if it is given to new entrants. 

12. Relocation Costs – Most utilities would like the city to pay when facilities on the right of way have to be moved (e.g. when a road is widened).  However, most cities require the guest utility using the right of way to cover the relocation costs.  You may benefit from reviewing how you handle this with the cable company when negotiating with AT&T.  The cable company will seek similar treatment. (Same feeling as # 11 above).

13. Length of Agreements – This can be tricky.  With all the state and federal attempts to preempt city authority, cities may lose control over many aspects of cable franchising in the next few years.  We expect substantial litigation between cities and companies because the right to regulate the right of way is so important to most cities.  Some cities feel the agreement with AT&T should expire when your cable agreement expires and then a new agreement can be negotiated with both simultaneously.  Others feel a 3 year agreement makes sense and would allow for review of AT&T’s record in 3 years, at which time the agreement could be renegotiated, renewed or denied.  The authority of cities may change in the next few years.
Summary:  The purpose of this document is outline the most critical issues involved in negotiating with any new entrant who wishes to use the public right of way to offer TV/Video services to your residents.  Striking the right balance to encourage competition, while being fair and equitable to all companies, is not easy.  Furthermore, some cities are positioned differently than others.  Therefore, one agreement does not fit all cities.  One significant factor, because it affects build out, is the amount of broadband (DSL type) wire now in your city and the number of likely subscribers per dollar invested by a new competitor.  We would expect any new company to seek the most number of subscribers at the least cost, which does not include all areas of many cities.  However, when using the public right of way rather than their own land, companies have the added responsibility to consider public benefits, as long as the playing field is level.
Again, the League does not endorse any particular agreement but does encourage competition and consideration of any request by a new entrant seeking to offer wired TV service.  

We also strongly urge you to contact your state senators and representatives because, like last year, bills will be filed to strip cities of most control over the right of way by enactment of a law that will allow the state to issue a statewide franchise to AT&T (and to the cable company in the future).  You will need to convince your legislators that your city is not a barrier to entry and that reasonable proposals will be taken seriously.  You should stress that competition is a two-way street.  It seems disingenuous to claim that competition is so important that city powers need to be usurped and then turn around and say that competition does not have to be offered to most residents, especially when the companies use the public right of way, not their own property. 
Please see the League website after January 3 for recently passed agreements.
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